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WINDING UP CORPORATE TRUSTEES JUST 

GOT TOUGHER 
 

We can foresee a few difficult conundrums 

arising.  One in particular would be where the 

directors of a corporate trustee have been 

served with a Directors Penalty Notice.  There 

are some assets in the trust but not sufficient to 

cover the costs of the administration of the 

winding up by a liquidator and the time to 

orchestrate and the legal fees to make 

application to court for the approval to pay 

the fees out of the trust assets.  As ever the 

family home will be on the line as well.   

 

A liquidator is unlikely to consent to act without 

his costs being covered.  So the choices are, 

let the Directors Penalty Notice mature and 

become personally liable for the debt due or 

alternatively fund the winding up themselves 

when there is sufficient assets in the trust to 

cover it.   

 

In our opinion this appears to be an exercise in 

legal semantics.  If the intent is for normal 

companies for there to be an order of merit it 

seems a little startling that a trust has been 

used essentially for the same purpose but 

because of age old precedents they are some 

how different.  Yes there are more complex 

issues at stake in some trust and trustee 

scenarios. In bigger entities these conundrums 

won’t come up. 

 

We also find the pro-rata ranking of employee 

entitlements alongside ordinary unsecured 

creditors disconcerting. We suspect the 

Department of Employment won’t take this 

lying down. 

 

As ever we welcome your enquiries. 
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This headline has come about In light of a 

recent decision of the Supreme Court of New 

South Wales 
 

The case was Independent Contractors Services 

(Aust) Pty Ltd A.C.N. 119 186 9712 (In Liquidation) 

and Mr Justice Brereton handed down his 

decision in February this year. 
 

We all know that under Common Law a Trustee 

has a right of indemnity from trust assets for 

liabilities incurred on behalf of the trust.  This was 

a straightforward rule that had been applied for 

centuries.  Hither too a liquidator would take 

possession of trust assets realise them and apply 

them in accordance with Section 556 of the 

Corporations Act in that prescribed order of 

priority, provided the creditors were incurred on 

behalf of the trust, and ride off into the sunset.  

The liquidator’s fees were approved in 

accordance with the Act by a meeting of 

creditors or a Committee of Inspection and to all 

intents and purposes it was the same as winding 

up a $2 company. 
 

Now there are a variety of distinctions.  The first 

one is that Section 556 does not apply to trust 

assets so employees do not enjoy a priority 

entitlement any more as all “Trust Creditors” are 

treated equally. If there are assets owned by the 

company itself the Section 556 does apply.  In 

addition a liquidator now has to make 

application to court for approval of his fees to 

come out of trust assets at a not insignificant 

cost.  From our experience such applications 

cost about four times more in terms of liquidators 

time and legal costs then the total cost of 

winding up a company with no assets or major 

issues. 
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Apart from Formal Insolvency Services at Clouts we also Offer:- 

 
Orchestrating Informal Arrangements with Creditors 

Monitoring Businesses in Workout Situations 

Conducting Negotiations with Secured & Unsecured Creditors 

Business Risk Minimisation Reviews 

Forensic Accounting Assignments 

Business Valuations 

Internal Control Reviews 

Small Business Courses 

 
 

Official Website 
 

www.cloutassociates.com.au  
 
 
 
 

Mid North Coast Office  Northern Rivers Office 
 

Tel:  (02) 6650 5888   Tel: 1300 886 006 
Fax: (02) 6651 9393   Fax: (02) 6674 1979 

 
Email:  admin@cloutassociates.com.au 
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