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SAFE HARBOUR IN PRACTICE
in the company becoming sustainable and
profitable negating the need for creditors to
enforce the personal guarantees.

The results thus far do at least suggest that the
outcomes of the provisions are worthwhile. Of the
firms surveyed by ARITA the following outcomes
have been achieved:

- A successful turnaround, 9%;
- Ongoing advisory, 34%;
- An engagement led to directors (likely) being

protected in a subsequent formal
appointment, 20%

- Directors didn’t qualify for Safe Harbour due to
not meeting statutory criteria, 18%; and

- Recommended a formal appointment, 19%.

Overall, the outlook is positive particularly when
one considers that the ongoing advisory work
(34%) is likely to be higher than the long-term
average given the time required to achieve a
sustainable turnaround.

In practice to date, the most common scenarios
where Safe Harbour has been employed include:
- Asset rich, cash poor companies;
- Pre-positioned sales;
- ‘White Knight’ transactions; and
- Finance negotiations.

As noted, a key requirement of the Safe Harbour
provisions is that directors must get advice from a
‘appropriately qualified adviser’. If your clients
are seeking relief under the Safe Harbour
provisions, it is imperative that they don’t fall into
the trap of false promises of pre-insolvency
advisers. An ARITA Professional Member is the
most qualified and experienced expert to assist
your clients in navigating a successful
turnaround.

As ever we welcome your enquiries.
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The two-year anniversary of the Safe Harbour
reforms arrives this month. The Safe Harbour laws
were introduced in order to protect company
directors from personal civil liability for insolvent
trading.

Directors of companies in financial distress are
able to rely on the Safe Harbour protection if they
start developing one or more courses of action
that are ‘reasonably likely’ to lead to a ‘better
outcome’ for the company than the immediate
appointment of an Administrator or Liquidator.

The Safe Harbour protection is only available while
directors are:

- Taking appropriate steps to ensure that the
company is maintaining appropriate financial
records;

- Obtaining appropriate advice from an
appropriately qualified adviser;

- Taking steps to prevent misconduct by officers
and employees of the company;

- Keeping themselves informed about the
company’s financial position; and

- Taking appropriate steps to develop and
implement a restructuring plan for the
company.

Research conducted by the Australian
Restructuring Insolvency & Turnaround Association
(“ARITA”) of turnaround and restructuring firms
shows that the uptake of Safe Harbour, since its
inception, has been lower than industry
expectations. The low uptake is particularly the
case with respect to small proprietary companies
as the Directors, who are generally also
shareholders, have difficulty in admitting that
there is a suspicion of insolvency. Furthermore,
there is a sense by these Directors that they are
already exposed to personal guarantees which
Safe Harbour can’t protect them from. Although
a successful restructure and turnaround can result
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Apart from Formal Insolvency Services at Clouts we also Offer:- 

 
Orchestrating Informal Arrangements with Creditors 

Monitoring Businesses in Workout Situations 

Conducting Negotiations with Secured & Unsecured Creditors 

Business Risk Minimisation Reviews 

Forensic Accounting Assignments 

Business Valuations 

Internal Control Reviews 

Small Business Courses 
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